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APPROPRIATIONS 

§  The current continuing resolution (P.L. 112-175) 
will last through March 27, 2013. 

§  Commerce-Justice-Science 
§  Homeland Security 

§  The “sequestration” budget cuts are scheduled 
to take effect on March 1, 2013.   

§  The earmark moratorium expires this year. 



BACKGROUND CHECKS 

§  Public Law 92-544 reform  

§  National Instant Criminal Background Check 
System (NICS) 

§  National Child Protection Act (NCPA) 

§  “Redundant” state background checks  



ACCESS TO STATE CHRI 
§  Requests by federal agencies for “direct access” 

on par with criminal justice agencies: 
§  FAA 
§  TSA 

 

§  The FAA modernization law (Public Law 112-095) 
was amended last year to provide the FAA with 
the same level of access as other entities that 
access CHRI for noncriminal justice purposes. 



OTHER FEDERAL ACTIVITY 

§  National Criminal Justice Commission  

§  Electronic Communications Privacy Act reform 

§  First Responder Network Authority (spectrum) 

§  Violence Against Women Act  

§  EEOC / U.S. Civil Rights Commission 



For more information, contact: Name – Phone number 
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WASHINGTON SCENE 
January 2013 

 
NOTE: The Washington Scene format has been re-designed to focus exclusively on areas of 
legislative or regulatory activity that have seen significant movement or that are of special 
interest to the Membership Group.  In this issue, the Washington Scene covers:  

§ Appropriations 
§ Background Checks 
§ Access to State Criminal History Records 
§ Other Federal Criminal Justice Legislation 
§ Equal Employment Opportunity Commission (EEOC) Activity  

 
The Washington Scene will no longer contain a comprehensive listing of all the criminal justice 
bill introductions in each Congress. SEARCH staff, however, will provide information about all 
bills and other legislative activity not contained in this Washington Scene when requested by a 
Member.   
 

INTRODUCTION 
 
 The 113th Congress began on January 3, 2013.  As during the 112th Congress, the 113th 
Congress remains divided with Republicans in control of the House and the Democrats in control 
of the Senate.  Whether the 113th Congress will move more legislation than the “do-nothing” 
112th Congress is uncertain, especially with regard to any major criminal justice initiatives.  In 
the face of legislative gridlock, the Obama Administration may continue to advance national 
policy goals through the executive actions. 
 

I. APPROPRIATIONS 
 
 On September 28, 2012, the President signed into law the Continuing Appropriations Act 
(P.L. 112-175) that would extend federal funding through March 27, 2013.  The across-the-board 
budget cuts known as “sequestration” had originally been scheduled to go into effect on January 
2, 2013, but the cuts have also been delayed until March 1, 2013.  Congress is expected to act on 
both the sequestration and the remaining FY2013 appropriations in February 2013.   
 

A. COMMERCE-JUSTICE-SCIENCE 
 

On May 10, 2012, the House passed its FY13 Commerce-Justice-Science (CJS) bill (H.R. 
5326).  The Senate bill (S. 2323) was reported out of the Senate Appropriations Committee, but 
the bill was never considered on the Senate floor.  Although both bills expired at the end of the 
112th Congress, these amounts may be included in the final FY13 omnibus appropriations 
package.  We have provided below a comparison of the appropriations numbers for programs of 
particular interest to the Membership Group.   
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 S. 2323 
Senate ’13  

H.R. 5326 
House ’13  

President’s 
FY ’13  
request 

FY12 FY11 

State and Local Law 
Enforcement Assistance  

$1.06 bil $962.5 mil $935 mil $1.16 bil $1.1 bil 

Byrne Block / JAG $392.4 mil $370.0 mil $430 mil $470 mil $431 mil 
Byrne Discretionary $0 $0  $0 $0 
Byrne Competitive $18 mil $20 mil $25 mil $15 mil $33 mil 
Byrne Innovation  $20 mil $0 $20 mil $15 mil ~ 
Reentry / Second Chance $25 mil $70 mil $80 mil $63 mil $83 mil 
Information sharing / 
technology grants  

~ ~ ~ ~ ~ 

Guns / Gangs $5 mil ~ $5 mil $5mil $13 mil 
Economic, technology, 
cyber  

$11 mil $7 mil $15 mil $7 mil $17 mil 

Tribal assistance $35 mil $38 mil $0 $38 mil $33 mil 
NCHIP $6 mil $6 mil $6 mil $6 mil $10 mil 
NICS $7 mil $12 mil $5 mil $5 mil $17 mil 
DNA backlog $117 mil $117 mil $100 mil1 $117 mil $133 mil 
Bullet-proof vests $24 mil $20 mil $24 mil $24 mil $25 mil 
Drug courts $35 mil $41 mil $0 $35 mil $37 mil 
Veterans treatment courts ~ $4 mil ~ ~ ~ 
Mentally Ill Offender Act $9 mil $9 mil $0 ~ ~ 
State Criminal Alien 
Assistance 

$255 mil $72.5 mil $70 mil $240 mil $274 mil 

COPS (total)  $247.5 mil $198.5 mil $257.1 mil $198.5 mil $495.9 mil 
Methamphetamine $12.5 mil $12.5 mil $12.5 mil $12.5 mil $40.4 mil 
RISS $30 mil $27 mil $27 mil $27 mil $45 mil 
BJS $50 mil $45 mil $60 mil $45 mil $60 mil 
NIJ $45 mil $40 mil $48 mil $40 mil $48 mil 
OJJDP $278 mil $209.5 mil $312 mil $262.5 mil $276 mil 
Missing, exploited children $65 mil $67 mil $67 mil $65 mil $70 mil 
ICAC2 $21 mil $0 $22 mil $0 $30 mil 
Sex offender $20 mil ~ ~ $20 mil $12 mil 
Sex offender registry site $1 mil $1 mil $1 mil $1 mil $1 mil 
Violence Against Women 
Act 

$412.5 mil $415 mil $412.5 mil $412.5 mil $418.5 mil 

Weed & Seed $0 $0 $0 $0 $0 
White collar crime $0 $0 $0 $0 $0 
Global  $0 $0 $0 $0 $0 
 
                                            
1 The Department of Justice requested $100 million for all of its DNA programs and requested that specific portions 
not be directly appropriated. 
2 The Internet Crimes Again Children initiative did not receive an appropriation in a specific dollar amount, but has 
been allocated funding through the “missing children” appropriation. 
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1. Sequestration: Sequestration could cut funding levels at the Department of 
Justice by $2.5 billion.  The Office of Management and Budget estimates that 
this could include $92 million from State and Local Law Enforcement 
Assistance. 
 

2. Earmarks: The congressional moratorium on earmarks will end later this 
year.  Some Members are supporting efforts to make the ban permanent.  
Other Members continue to support earmarking, including Senate Majority 
Leader Harry Reid (D-NV).  Even if earmarking survives after the moratorium 
expires, few believe that the process will be as robust as in past years, as 
evidenced by the controversy over whether the relief funds for the victims of 
Hurricane Sandy should be considered an “earmark.”  

 
3. Byrne Funding: The Byrne grant programs administered by the Department 

of Justice continue to enjoy strong congressional support.  For example, on 
August 1, 2012, the House passed H.R. 6062 to reauthorize the Byrne JAG 
program, although the bill was never considered in the Senate.  Some 
Members of Congress, however, continue to attempt to impose new 
requirements on states by threatening to withhold Byrne funding. For 
example, on August 2, 2012, Rep. Michael Capuano (D-MA) introduced H.R. 
6302, which would withhold Byrne JAG funding from law enforcement 
agencies that use license plate readers unless certain conditions are met.  
SEARCH staff regularly interacts with Members of Congress and their staff to 
identify the negative impact this kind of legislation would have on the state 
criminal history repositories. 

 
B. HOMELAND SECURITY 

 
On June 7, 2012 the House passed its FY13 Homeland Security appropriations bill (H.R. 

5855).  On May 22, 2012, the Senate Appropriations Committee reported out its bill (S. 3216), 
but the bill was not considered by the full Senate.  Although both bills expired at the end of the 
112th Congress, these amounts may be included in the final FY13 omnibus appropriations 
package.  We have included below the appropriations numbers for programs of particular interest 
to the Membership Group.   
 
 FY13 

Senate 
Comm. 
Report 

FY13 
House 
Comm. 
Report 

FY13 
President’s 
request 

FY12 FY11 

State and Local Programs $1.65 bil $1.76 bil $2.9 bil3 $1.35 bil $2.2 bil 
REAL ID $0 $0 $0 $0 $48 mil 
Firefighter grants $675 mil $670 mil $670 mil $675 mil $810 mil 
Urban Area Security Initiative $677 mil $04 $05 $0 mil $724 mil 

                                            
3 The Administration request placed the Emergency Management Performance Grants and the Firefighter grants 
under the state and local programs heading, while the House and Senate bills list them independently. 
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 FY13 
Senate 
Comm. 
Report 

FY13 
House 
Comm. 
Report 

FY13 
President’s 
request 

FY12 FY11 

Port Security grants $132 mil $0 $0 $0 mil $235 mil 
Emergency Management 
Performance Grants 

$350 mil $350 mil $350 mil $350 mil $345 mil 

National Protection and 
Programs Directorate 

$50.3 
mil 

$45.3 
mil 

$50.3 mil $50.7 mil $43.6 mil 

Infrastructure Protection and 
Information Security 

$269.8 
mil 

$1.11 bil $1.17 bil $888.2 mil $840.4 
mil 

Office of Emergency 
Communications 

$41.7 
mil 

$38.7 
mil 

$38.7 mil $43.5 mil $45 mil 

US-VISIT/Office of Biometric 
Identity Management (OBIM)6 

$279.1 
mil 

$191.4 
mil 

$261.5 mil $306.8 mil $334.6 
mil 

 
II. BACKGROUND CHECKS 

 
A. 92-544 LEGISLATION 

 
 As discussed at the July meeting, SEARCH has developed legislative language to 
improve the 92-544 background check process.  Public Law 92-544 was enacted by Congress in 
1972 to permit states to enact legislation that designates specific licensing or employment 
purposes for which state and local government agencies may submit fingerprints to the FBI and 
receive FBI-maintained criminal history records. 
 
 SEARCH’s proposed legislative language seeks to reduce the administrative burdens on 
the FBI and provide the States with greater flexibility to authorize the conduct of national 
criminal history record background checks.  The proposal would give the states authority, 
without Attorney General approval, to permit national criminal history record background checks 
for designated employment, licensing, and other noncriminal justice purposes.  Under 
SEARCH’s proposed legislation, the results of a national criminal history record background 
check would be provided directly to the employer or other noncriminal justice user.  The 
proposal recognizes that the Compact Council, established by The National Crime Prevention 
and Privacy Compact, is the appropriate organization to establish procedures and safeguards for 
these state authorized national checks.  In Executive Session, the Membership Group will 
strategize to move the legislation forward. 
 
 

                                                                                                                                             
4 The House Committee Report indicates that, “[i]n accordance with the 9/11 Act, at least 25 percent of funds 
allocated to the State Homeland Security Grant Program (SHSGP) and Urban Area Security Initiative (UASI) shall 
be used for Law Enforcement Terrorism Prevention activities,” but no amounts were appropriated for SHSGP. 
5 Although the President allocated no specific appropriation for UASI, increases in the overall State and Local 
Programs total will be distributed across five separate grant programs, including UASI. 
6 OBIM will be taking over the most significant and cross-cutting responsibility from what was known as the 
United States Visitor and Immigrant Status Indicator Technology (US–VISIT) program. 
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B. NATIONAL INSTANT CRIMINAL BACKGROUND CHECK SYSTEM (NICS) 

 
Gun control has become a major focus for both the Obama Administration and the 

Congress following the recent tragedies in Aurora, CO and Newtown, CT.  On the first day of 
the 113th Congress, ten separate gun control bills were introduced.  At least two of these bills 
(H.R. 137 and H.R. 141) would expand NICS requirements.  In the coming weeks, Sen. Richard 
Blumenthal (D-CT) is also expected to introduce a bill to require NICS checks prior to the sale 
of ammunition in addition to the sale of firearms.   

 
In November 2011, the Senate Judiciary Committee’s Subcommittee on Crime and 

Terrorism held a hearing on Sen. Chuck Schumer’s (D-NY) NICS bill (S. 436), the “Fix Gun 
Checks Act”.  Schumer’s staff, however, has indicated that the Senator plans to change and 
enhance this legislation based on Vice President Biden’s gun violence task force’s 
recommendations.  The President has called for the Biden recommendations to be submitted by 
the end of January 2013.  Biden has indicated that the recommendations may be released as early 
as January 15, 2013. 

 
At the Portland meeting, SEARCH staff will seek Membership Group guidance as to any 

legislative recommendations, which SEARCH should make as to how to improve NICS while 
taking into account the impact on the state criminal history repositories.   
 

C. NATIONAL CHILD PROTECTION ACT (NCPA) 
 
 On September 19, 2012, the Senate Judiciary Committee reported out S. 645, a bill by 
Sen. Chuck Schumer (D-NY) to establish a permanent NCPA background check system. 
Unfortunately, prior to being reported out, the bill was changed in Committee to eliminate the 
role of the state criminal history repositories from the NCPA background check process.   
 

SEARCH staff is working with Senator Schumer’s staff to restore the role of the states 
and improve the overall NCPA process.  Senator Schumer has provided SEARCH staff with a 
redraft of his legislation; the Membership Group will review and discuss this redraft. 

 
III. ACCESS TO STATE CRIMINAL HISTORY RECORDS 

 
 SEARCH staff is also monitoring closely legislative efforts that would provide access to 
the state criminal history repositories.  For example, during the 112th Congress, the original 
language in the FAA Modernization and Reform Act (H.R. 658 / Public Law 112-095), which 
was signed into law in February 2012, would have given FAA "designated employees" the 
ability to directly access state "criminal history records and database systems" in order to carry 
out any "civil and administrative responsibilities."  The state databases that would have been 
impacted by this language include, "any law enforcement database, system, or communication 
containing information concerning identification, criminal history, arrests, convictions, arrest 
warrants, wanted or missing persons, including the National Crime Information Center and its 
incorporated criminal history databases and the National Law Enforcement Telecommunications 
System."  In cooperation with the FBI and SEARCH, the bill’s sponsor amended the bill so that 
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the FAA’s access must conform with the existing process for access to state criminal history 
records for noncriminal justice purposes.   
 

The Transportation Security Administration (TSA) has also actively sought access to FBI 
and state criminal history databases on par with criminal justice agencies.  TSA administers 
seventeen separate security-related credentialing programs that include criminal history 
background checks.  SEARCH is in agreement with the FBI that the non-criminal justice access 
process for TSA is appropriate and fully meets TSA’s needs.   
 

IV. OTHER FEDERAL CRIMINAL JUSTICE ACTIVITY  
 

A. REDUNDANT SECURITY THREAT ASSESSMENTS: During the 112th Congress, a 
couple of bills (H.R. 1690, H.R. 3011) were introduced that would have prohibited the 
states "from requiring a separate security background check of an individual seeking to 
transport security-sensitive material" if the individual has passed a federal security threat 
assessment.  States could only overcome the prohibition if a state "demonstrates a 
compelling reason that a separate security background check is necessary." SEARCH 
opposed the language in these bills and expressed concern about any process requiring 
states to seek permission from and show justification to the federal government before 
establishing their own non-criminal justice background screening standards separate from 
federal requirements.  SEARCH staff has provided the House Homeland Security 
Committee and the House Transportation Committee with alternative language that 
would preserve the right of the states to protect the public safety within each state's 
borders. 
 

B. SPECTRUM: On February 22nd, President Obama signed into law the Middle Class Tax 
Relief and Job Creation Act (H.R. 3630 / Public Law 112-096), which designates the 
700MHz “D-Block” spectrum for the creation of a public safety wireless broadband 
communications network. The First Responder Network Authority, an independent 
regulator made up of federal, state, local, and commercial representatives, will oversee 
the creation and administration of the network.  The law requires a certain level of 
commitment from states and localities to fund the creation of the network.  The National 
Telecommunications and Information Administration is requesting public comment on 
the development of a State and local implementation grant program to assist state and 
local governments in planning for the nationwide interoperable public safety broadband 
network. 

 
C. NATIONAL CRIMINAL JUSTICE COMMISSION: Pursuant to a Membership 

Group Resolution, SEARCH continues to support the establishment of a National 
Criminal Justice Commission (NCJC).  The NCJC would be tasked with undertaking a 
comprehensive review of the criminal justice system encompassing current Federal, 
State, local, and tribal criminal justice policies and practices; and with making reform 
recommendations for the President, Congress, State, local, and tribal governments.  
SEARCH staff is exploring whether calls for a task force on guns and violence could be 
expanded to include a requirement for a broader NCJC to consider the many 
technological developments and enhancements that have impacted federal, state, and 
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local criminal justice efforts in recent years.  SEARCH staff is also talking with 
congressional offices that may be interested in taking up S. 306, the National Criminal 
Justice Commission bill that was introduced during the 112th Congress by the now-retired 
Sen. Jim Webb (D-VA).  

 
D. ELECTRONIC COMMUNICATIONS PRIVACY ACT (ECPA): On November 29, 

2012, the Senate Judiciary Committee reported out H.R. 2471 with an amendment that 
included the legislative text from S. 1011, a bill by Senate Judiciary Committee Chair 
Patrick Leahy (D-VT) to update the ECPA.  The bill was not considered by the full 
Senate before the end of the 112th Congress.  Leahy remains the chair of the Senate 
Judiciary Committee during the 113th Congress, and he may re-introduce this legislation.   

  
E. VIOLENCE AGAINST WOMEN ACT (VAWA): The authorization for VAWA 

expired at the end of 2011. Both the Senate (S. 1925) and the House (H.R. 4970) passed 
bills reauthorizing the program, but the Congress was unable to resolve the remaining 
issues between the two bills.  Even without a reauthorization, VAWA programs have 
continued to operate using funding received through the CJS appropriations process.   
 

F. DNA:  
 

1. Arrests: On January 10, 2013, the President signed into law H.R. 6014 by Rep. 
Adam Schiff (D-CA), which authorizes the Attorney General to award grants for 
States to implement DNA arrestee collection processes. Any State program 
established under the Act must provide written notification to all persons who 
submit a DNA profile with instructions on how to request expungement of the 
DNA information provided. 

 
2. Backlog: On June 21, 2012, the Senate Judiciary Committee reported out S. 250, 

a bill by Senate Judiciary Committee Chair Patrick Leahy (D-VT) that sought to 
protect crime victims' rights; to eliminate the substantial backlog of DNA samples 
collected from crime scenes and convicted offenders; to improve and expand the 
DNA testing capacity of Federal, State, and local crime laboratories; to increase 
research and development of new DNA testing technologies; to develop new 
training programs regarding the collection and use of DNA evidence; to provide 
post-conviction testing of DNA evidence to exonerate the innocent; and to 
improve the performance of counsel in State capital cases.  The bill was not 
considered by the full Senate before the end of the 112th Congress.  Leahy 
remains the chair of the Senate Judiciary Committee during the 113th Congress, 
and he may re-introduce this legislation.   

 
3. Backlog: Sen. John Cornyn (R-TX) introduced S. 3250 to amend the DNA 

Analysis Backlog Elimination Act of 2000 to provide for Debbie Smith grants for 
auditing sexual assault evidence backlogs and to establish a Sexual Assault 
Forensic Evidence Registry.  On December 30, 2012, the Senate passed the bill by 
unanimous consent. On January 2, 2013, the House also passed the bill.  As of the 
date of this publication, the President had not yet signed the bill into law.  
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V. EQUAL EMPLOYMENT OPPORTUNITY ISSUES 

 
A. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION (EEOC) REQUEST  

 
 In October 2012, the EEOC sent written requests to all states “to inquire about 
cooperatively gaining access into your state criminal history repository data.”  The letter sought 
access to “arrest and conviction data (offense specific) by person, race, national origin, sex, and 
geographical area (state, county, zip code, etc.).”  The EEOC sought the information in order to 
perform the disparate impact analyses required under the EEOC’s “Enforcement Guidance on the 
Consideration of Arrest and Conviction Records in Employment Decisions Under Title VII of 
the Civil Rights Act of 1964 (April 2012) (Guidance).”   
 

In December 2012, SEARCH staff met with EEOC staff to discuss the request.  
SEARCH staff learned from EEOC staff, notwithstanding the text of the EEOC letters, that the 
EEOC is seeking only aggregated and anonymous data about conviction rates.  The EEOC is not 
seeking personally identifiable information (PII) about any particular arrest or conviction.   

 
SEARCH staff also provided the EEOC staff with a better understanding about the 

operations of the state criminal history repositories.  Based upon this new understanding, EEOC 
has evidently determined that state criminal history repository data is not, in fact, appropriate for 
the EEOC’s intended purpose.   

 
SEARCH staff plans to continue outreach to the EEOC’s Programs, Research and 

Surveys Division about the impact that the EEOC’s Guidance might have on the state criminal 
history repositories.  SEARCH staff will also continue to monitor closely further developments 
at the EEOC. 
 

B. U.S. CIVIL RIGHTS COMMISSION  
 
 On December 7, 2012, the U.S. Civil Rights Commission held a briefing on the impact of 
criminal background checks and the EEOC’s Guidance on the employment of African-American 
and Hispanic workers.  The Commission is investigating whether the new EEOC Guidance or 
any other limitations on the use of criminal background checks results in fewer job opportunities 
and reduced employment among minorities, including non-offenders.   
 

At the briefing, the Commission noted the EEOC’s position that the increased use of 
criminal background checks may result in discrimination under Title VII of the Civil Rights Act.  
The Commission also noted, however, that employers use criminal history checks to help ensure 
a safe environment for customers and employees; reduce legal liability for negligent hiring; 
reduce or prevent theft, embezzlement or other criminal activity; comply with state laws 
requiring background checks; and assess overall applicant trustworthiness.  SEARCH staff will 
monitor U.S. Civil Rights Commission activity. 
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